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ABSTRACT

This paper explores how platform workers are excluded from accessing key col-
lective labour rights in Latin America and what measures have been taken to
formalise the sector. It argues that platforms use a combination of management
technologies and a form of freedom based on choice, known as freedom as non-
interference, which can be found in their business narrative, and in the construc-
tion of the so-called binary divide between employees and employers in several
national jurisdictions. This contribution tests these propositions in the context of the
Inter-American Court of Human Rights Advisory Opinion OC-27/21 and the recent
Chilean reform on platform work. Lastly, this contribution discusses how an alter-
native idea of freedom, known as freedom as non-domination, would be a suitable
alternative to freedom as non-interference to address platform workers’ exclusion
from collective labour rights.
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insightful discussions to complete this contribution. All errors are mine.
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1. INTRODUCTION

The platform economy is a business model in which platforms mediate the
exchange of goods and services on the internet.! Within the platform econ-
omy, platform work is often associated with self-employment and informal-
ity, risking platform workers’ access to key labour rights, such as collective
labour rights, to contest platforms’ decisions.?

This paper argues that platforms prevent platform workers from
accessing collective labour rights by combining algorithmic management
techniques, meaning the design of algorithms to process data to make auto-
mated and real-time decisions concerning platform work,> with the use of
a form of freedom based on the absence of external constraints or interfer-
ence on choices,* known as freedom as non-interference. Freedom as non-
interference is also present in the construction of the binary divide between
employees and self-employed,’ underpinning platform workers’ exclusion
from accessing collective labour rights.

Algorithmic management enables more freedom as non-interference
to platform workers compared to typical work arrangements.® Platform

'International Labour Organization, ‘Realizing Decent Work in the Platform Economy’
(International Labour Conference 113th session,2025. ILC. 113/Report (V1)) <https://www.ilo.
org/sites/default/files/2024-07/ILC113-V %281 %29-%5BWORKQ-231121-002 % 5D-Web-EN.

pdf> accessed 15 May 2025.

International Labour Organization, ‘World Employment and Social Outlook: The Role of
Digital Labour Platforms in Transforming the World of Work’ (International Labour Office,
Geneva: ILO, 2021) <https://www.ilo.org/sites/default/files/wecmspS/groups/public/%40dgre-
ports/%40dcomm/%40publ/documents/publication/wems_771749.pdf> Ch 6, accessed 5 April
2025; OECD, ‘Informality and Globalisation: In Search of a New Social Contract’ (Paris:
OECD Publishing, 2023) <https://doi.org/10.1787/c945c24f-en> accessed 5 March 2025.

3V. De Stefano, ““Negotiating the Algorithm”: Automation, Artificial Intelligence and
Labour Protection’ (2019) 41 Comparative Labor Law & Policy Journal 15; H. Richter and P.
R. Slowinski, ‘The Data Sharing Economy: On the Emergence of New Intermediaries’ (2019)

50 IIC— International Review of Intellectual Property and Competition Law 4.
4P. Pettit, Republicanism: A Theory of Freedom and Government (New York: Oxford

University Press, 1999).

*M. R. Freedland and N. Kountouris, ‘The Legal Construction of Personal Work Relations
as Contracts’, The Legal Construction of Personal Work Relations (Oxford: Oxford University
Press, 2011).

®On the difference between typical and atypical work, see P. Schoukens and A. Barrio, ‘The
Changing Concept of Work: When Does Typical Work Become Atypical?’ (2017) 8 European
Labour Law Journal 306. On the different conceptualisations of atypical employment vis-a-vis
typical employment in selected industrialised regions, see K. Ogura, ‘International Comparison
of Atypical Employment: Differing Concepts and Realities in Industralized Countries’ (2005)
2 Japan Labor Review 5. A practical study on wage difference and the difficulties to map dif-
ferent kinds of atypical work compared to typical work can be found in L. Westhoff, “Wage
Differences between Atypical and Standard Workers in European Countries: Moving beyond
Average Effects’ (2022) 38 European Sociological Review 770.

Page 2 of 26

G20z Joquieldag Gz uo 1senB AQ 091 1SZ8/ZE0/EMP/MEIPUEE0 L 0 L/10P/aI01IE-00UBADE/f|l/ W00 dNO"dlWspeoe)/:Sdjy WO} POPEOJUMOQ


https://www.ilo.org/sites/default/files/2024-07/ILC113-V%281%29-%5BWORKQ-231121-002%5D-Web-EN.pdf
https://www.ilo.org/sites/default/files/2024-07/ILC113-V%281%29-%5BWORKQ-231121-002%5D-Web-EN.pdf
https://www.ilo.org/sites/default/files/2024-07/ILC113-V%281%29-%5BWORKQ-231121-002%5D-Web-EN.pdf
https://www.ilo.org/sites/default/files/wcmsp5/groups/public/%40dgreports/%40dcomm/%40publ/documents/publication/wcms_771749.pdf
https://www.ilo.org/sites/default/files/wcmsp5/groups/public/%40dgreports/%40dcomm/%40publ/documents/publication/wcms_771749.pdf
https://doi.org/10.1787/c945c24f-en

The Inter-American Court of Human Rights Advisory Opinion 0C-27/21

workers can choose critical work conditions usually unavailable for typical
workers, such as schedules, reject work or subcontract other platform work-
ers. Such a degree of freedom as non-interference for platform workers cre-
ates a paradox. While it seems positive that platform workers enjoy more
freedom as non-interference, the same additional freedom prevents them
from accessing employment status, the gateway to enjoying the protection of
critical labour rights, such as collective labour rights in many jurisdictions.”
This is because the binary divide between employees and self-employed has
also been built using freedom as non-interference: the more choices over
critical work conditions platform workers have, the farther they are from
meeting employee status.®

Traditionally, the levels of freedom/autonomy that workers enjoy have
been a key dimension to determine the existence of a contract of employ-
ment. The fact that the exclusion of platform workers from employee status
is linked to certain ideas of freedom calls for exploring alternative ideas
of freedom and their impacts in the ways we conceive work relations. This
contribution uses the works of Philip Pettit’ and Frank Lovett' to discuss
how platforms exploit freedom as non-interference to prevent platform
workers from accessing key labour rights such as collective labour rights
in the context of the Inter-American Court of Human Rights Advisory
Opinion OC-27/21 (Advisory Opinion) and the recent Chilean reform on

"International Labour Organization, ‘World Employment and Social Outlook: The Role of

Digital Labour Platforms in Transforming the World of Work’ (n.2) Ch 5.

®R. Buendia, ‘Examining Recent Initiatives to Ensure Labour Rights for Platform Workers
in the European Union to Tackle the Problem of Domination’ (2022) 28 Transfer: European
Review of Labour and Research 475.

°P. Pettit, Republicanism: A Theory of Freedom and Government (n.4); P. Pettit, Just Freedom:
A Moral Compass for a Complex World (New York: WW Norton & Company, 2014); P. Pettit,
On the People’s Terms: A Republican Theory and Model of Democracy (Cambridge: Cambridge

University Press, 2012).
OF. Lovett and P. Pettit, Neorepublicanism: A Normative and Institutional Research Program’

(2009) 1 Annual Review of Political Science 11. Further discussions on the Republican idea of
freedom as non-domination and collective labour law can be found in E. Anderson, Private
Government: How Employers Rule Our Lives (and Why We Don’t Talk about It) (Princeton,
NJ: Princeton University Press, 2017); E. Anderson, ‘Equality and Freedom in the Workplace:
Recovering Republican Insights’ (2015) 31 Social Philosophy and Policy 48; K. Sabeel Rahman,
Democracy against Domination (New York, NY: Oxford University Press, 2017); A. Bogg, The
Democratic Aspects of Trade Union Recognition (Oxford, UK: Hart Publishing,2009); A. Bogg,
‘Republican Non-Domination and Labour Law: New Normativity or Trojan Horse?” (2017) 33
International Journal of Comparative Labour Law and Industrial Relations 391; A. Bogg and
C. Estlund, “The Right to Strike and Contestatory Citizenship’ in H. Collins, G. Lester and V.
Mantouvalou (eds), Philosophical Foundations of Labour Law (Oxford: Oxford University
Press, 2018).
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platform work, and how an alternative idea of freedom, known as freedom
as non-domination, might be preferable.

The structure of this paper is as follows. Section 2 discusses the plat-
form economy and how platforms use technological breakthroughs to
enable additional freedom of choice for platform workers compared with
typical workers. This section also discusses how the binary divide between
employees and self-employed has also been built using freedom as non-
interference, enabling platform workers’ exclusion from collective labour
rights to challenge their decisions. In addition, this section explores how
platforms have used freedom as non-interference to argue against initia-
tives ensuring platform workers’ key labour rights, including collective
labour rights in places like the US, Spain, Argentina, Chile and Colombia.

Section 3 explores how the Advisory Opinion aims to tackle the exclu-
sion of platform workers from accessing collective labour rights by using
regional and international law at work developments. The Advisory Opinion
acknowledges the interconnection between freedom of association, collec-
tive bargaining and strike as internationally recognised fundamental labour
rights for all working people, regardless of employment status. However, the
Advisory Opinion seems only to call for an update, refinement and empha-
sis on the reality of working relationships in the construction of legislative
reforms by Member States, obscuring the structural problems of using free-
dom as non-interference to build such reforms.

Section 4 shows how freedom as non-interference features in construct-
ing the binary divide between employees, and self-employed and its impli-
cations for platform workers’ access to collective labour rights by exploring
the recent Chilean legislative reform on platform work. This section dis-
cusses how platforms have given platform workers too much freedom as
non-interference compared to typical workers, preventing their inclusion
within the Chilean definition of employee, which acts as the gateway to
access collective labour rights to contest the power of platforms. This sec-
tion also argues that this picture did not change after the recent legisla-
tive reform on platform work. The platform work reform updated, refined
and focused on the reality of the work relationship to ensure limited labour
rights for platform workers. However, the reform left the unilateral power
of platforms to grant more freedom of choice to prevent platform workers
from accessing collective labour rights intact, risking the effectiveness of the
reform in ensuring access to collective labour rights for platform workers.

Section 5 argues that, even though the developments of the Advisory
Opinion and the Chilean reform should be welcomed attempts to ensure
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access to key labour rights for platform workers, such as collective labour
rights, they need to be more ambitious. Both initiatives could have been
more effective in ensuring access to key labour rights, such as collective
labour rights, by replacing freedom as non-interference with an expanded
idea of freedom, such as freedom as non-domination. The discussion on
whether platform workers should access key labour rights, such as collective
labour rights, should not be confined to what freedom of choice they enjoy.
Instead, the discussion should be delimited by whether platform workers
can access the legal tools to challenge platforms’ unilateral power.

2. PLATFORM ECONOMY AND PLATFORM WORK

The platform economy is a growing business worldwide. Main global players
such as Apple, Google/Alphabet, Microsoft, Amazon and Facebook/Meta,
Tencent and Alibaba are platform businesses.!! But what is the platform
economy and what kind of jobs it creates?

Few entities have attempted to develop a definition of platform econ-
omy. For the Organisation for Economic Co-operation and Development
(OECD), ‘online platform is a digital service that facilitates interactions
between two or more distinct but interdependent sets of users (whether
firms or individuals) who interact through the service via the Internet’!2
For a group of scholars, the platform economy enables people to exchange
directly underutilised goods and services through an intermediary plat-
form."® For others, the platform economy is the restructuring of workers,
resources and consumers enabled by digital systems.'*

For the European Commission, the platform economy is a business
model whose activities are facilitated by collaborative platforms that create

V. Briihl, ‘Big Tech, the Platform Economy and the European Digital Markets’ (2023) 711

Center for Financial Studies Working Paper 1.

2OECD, ‘An Introduction to Online Platforms and Their Role in the Digital Transformation’
(Paris: OECD Publishing, 2019) <https://doi.org/10.1787/53e5£593-en> accessed 23 September
2024,p 21.

BL. Hou, ‘Destructive Sharing Economy: A Passage from Status to Contract’ (2018) 34
Computer Law & Security Review 965; D. Schlagwein, D. Schoder and K. Spindeldreher,
‘Consolidated, Systemic Conceptualization, and Definition of the “Sharing Economy”” (2020)

71 Journal of the Association for Information Science and Technology 817.
“G. Lichfield, ‘All the Names for the New Digital Economy, and Why None of Them Fits’

(Quartz, 2015) <https://qz.com/548137/all-the-names-for-the-new-digital-economy-and-why-
none-of-them-fits/> accessed 23 September 2024.
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an open market for the temporary use of goods and services.”® In addition,
the EU Platform Work Directive's has acknowledged the significance of the
platform economy and the labour-related problems the platform economy
exacerbates and attempted to set certain definitional boundaries. Article
2.1(a) defines a digital labour platform as a natural or legal person that
provides a service by, at least partially, electronic means, at the request
of a recipient of the service, including the organisation of work in return
for payment, as well as involving the use of automated monitoring and
decision-making systems. In turn, Article 2.1(b) defines platform work as work
organised through a digital labour platform and performed by an individual
through a contract, regardless of whether there is a contractual relationship
between the individual or an intermediary and the recipient of the service.

In turn, the distinctive elements of the platform economy are the rapid
capture of network effects and the improvement of trust in the exchanges.
First, network effects attract new users from both ends of the platform. For
instance, sellers and buyers of services. Successful platforms can rapidly
expand and sustain network effects from both sides.”” The rapid capture of
network effects by successful platforms creates a scenario where the win-
ning platforms take it all, accumulating a significant market power.!

Second, the platform economy improves trust in market exchanges by
diminishing user information asymmetry. Information asymmetry between
sellers and buyers of services is important because it prevents buyers from
buying. Buyers usually do not have all the information to determine the
quality and price of the service because the seller’s reputation is usually
unknown in advance.”” Platforms significantly address this information

SEuropean Commission, ‘A European Agenda for the Collaborative Economy’ (2016)
<https://www.europarl.europa.cu/RegData/etudes/BRIE/2016/593510/EPRS_BRI1(2016)
593510_EN.pdf> accessed 18 February 2025.

*Directive (EU) 2024/2831 of the European Parliament and of the Council of 23 October
2024 on improving working conditions in platform work (Text with EEA relevance).

7 A. Sundararajan, The Sharing Economy: The End of Employment and the Rise of Crowd-
Based Capitalism (Cambridge, MA: The MIT Press, 2016. Web).

BInternational Labour Organization, ‘Work for a Brighter Future: Global Commission on
the Future of Work’ (Geneva: International Labour Office,2019); United Nations, Department
of Economic and Social Affairs Economic Analysis, ‘Frontier Technology Quarterly: Does
the Sharing Economy Share or Concentrate?’ (2020) <https://www.un.org/development/desa/
dpad/publication/frontier-technology-quarterly-does-the-sharing-economy-share-or-concen-
trate/> accessed 10 December 2024.

YG. A. Akerlof, ‘The Market for “Lemons”: Quality Uncertainty and the Market Mechanism’
(1970) 84 Quarterly Journal of Economics 488.
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asymmetry by building a digital reputation of sellers and buyers® using
automated data and customers’ feedback. Buyers and sellers are incenti-
vised to provide complex and valuable data about each other through the
platform —information that can only be provided by humans. The accumu-
lation of automated and human feedback helps create a digital reputation
for each service buyer and seller in the platform, providing valuable infor-
mation for users in future exchanges in the form of a digital reputation,
helping to address the information asymmetry.*!

In this context, work in platforms boomed amid the global financial crisis
that marked the first decade of this century.?? This period has been termed
the ‘Uber of X’ because of the increasing number of platforms trying to
copy Uber’s business model in other industries.” In addition, platform work
brought along a narrative of work innovation. Platforms promise more free-
dom of choice at work, for example, in the form of work flexibility —at least
compared with typical work.* Platforms advertise the benefits of freely
choosing working conditions, such as schedules to balance caring or study
responsibilities, and where platforms are not bosses but mere matchmakers.
This significant freedom of choice at work —platforms argue —departs from
typical work where workers do not have such freedom.?

Such extra freedom of choice for platform workers is not just a narra-
tive of work innovation; it is also good business for platforms. Platforms
can keep businesses running without controlling platform workers’ choices
directly. For instance, platforms do not need to tightly control platform
workers’ schedules because platforms can keep a pool of unpaid idle

2 A.Thierer and others, ‘How the Internet, the Sharing Economy, and Reputational Feedback
Mechanisms Solve the “Lemons Problem™ (2016) 70 University of Miami Law Review 830.

2T. O’Reilly,‘What Is Web 2.0: Design Patterns and Business Models for the Next Generation
of Software’ (2007) 65 University Library of Munich, Germany, MPRA Paper.

2L. Entis, ““We're the Uber of X! (2014) https://www.entrepreneur.com/starting-a-busi-
ness/were-the-uber-of-x/236456 cited in J. B. Schor, After the Gig: How the Sharing Economy
Got Hijacked and How to Win It Back (Oakland, CA: University of California Press, 2020.

Web) Ch 1.
»Schor (n.22) Ch 1.
M. Dunn, I. Munoz and M. H. Jarrahi, ‘Dynamics of Flexible Work and Digital Platforms:

Task and Spatial Flexibility in the Platform Economy’ (2023) 3 Digital Business 100052 <https:/

www.sciencedirect.com/science/article/pii/S2666954422000321> accessed 16 December 2024.
»C. J. Fitzmaurice and others, ‘Domesticating the Market: Moral Exchange and the Sharing

Economy’ (2020) 18 Oxford Socio-Economic Review 81; D. Evans and R. Schmalensee,
Matchmakers: The New Economics of Multisided Platforms (Boston, MA: Harvard Business
Review Press, 2016).
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platform workers.” If a platform worker does not want to work on a specific
day, someone else will do it, attracted by algorithms that calculate the price
of services in almost real-time.?’ This feature helps platforms save on middle
managers and displace business risks.”® This is an example of the so-called
‘algorithmic management’ As outlined in the introduction, algorithmic man-
agement refers to the design of algorithms to process vast amounts of data
and make automated and real-time decisions concerning platform work,
such as service prices. Portable devices are key data sources for algorith-
mic management. In addition, customers’ feedback is another key source of
complex and valuable data for algorithmic management. Combining both
data sources let platforms assess and organise work in real-time without
directly interfering with platform workers’ choices at work. This retrac-
tion from management helps reinforce the argument that platforms do not
employ platform workers since there is no direct supervision, using conti-
nental law terms, there is little or no subordination.?

However, the extra freedom of choice platforms provide comes into ten-
sion with whether platform workers have access to key labour rights. Such
a tension can be explained as the boundaries for the binary divide between
employees and self-employed have also been built using freedom as non-
interference. In theory, the freer platform workers are to choose certain
working conditions, such as schedules, hire substitutes or decide not to
work at all, the farther they are from meeting employee status. This ration-
ale can be seen in the Yodel case, where the European Court of Human
Rights (CJEU) concluded that the claimant (a platform worker) was self-
employed because he could make many more choices than a typical worker.*

Thus, freedom as non-interference plays a central role in determining
platform workers’ access to collective labour rights. Platforms give platform
workers extra freedom of choice over certain work conditions like schedules,

*International Labour Organization, ‘World Employment and Social Outlook: The Role of
Digital Labour Platforms in Transforming the World of Work’ (n.2) Ch 6; O. Alyanak and oth-
ers, ‘Platform Work, Exploitation, and Migrant Worker Resistance: Evidence from Berlin and
London’ (2023) 34 The Economic and Labour Relations Review 667.

YInternational Labour Organization (n.2) Chs 5-6; C. Schwellnus and others, ‘Gig Economy
Platforms: Boon or Bane?’ (2019) 5 OECD Economic Department Working Papers 1550.

ZInternational Labour Organization (n.2). Introduction.

V. De Stefano (n.3); H. Richter and P. R. Slowinski (n.3).

% An analysis of how freedom as non-interference operates around the binary divide can

be seen on R. Buendia, ‘The Court of Justice of the European Union’s Order on B v Yodel
Delivery Network’ (2020) Comparative Labor Law & Policy Journal (Dispatches) <https:/
cllpj.law.illinois.edu/dispatches> accessed 5 June 2025.
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substitutes or disconnection that are usually unthinkable for traditional or
typical employees. In addition, the binary divide assumes that platform
workers enjoying too much freedom of choice would be self-employed and
thus outside key collective labour rights to challenge platforms’ decisions.

Against this background, scholars have flagged the issue that platform
work does not really liberate platform workers as platform work thinly
disguises real work relations.?! In turn, several jurisdictions have explored
initiatives to address the exclusion of platform workers from accessing key
labour rights, such as collective labour rights.*> However, platforms have
opposed such initiatives using freedom as non-interference. Platforms claim
regulations incorporating platform workers within labour law conspire
against the freedom of workers to choose not to be incorporated into rigid
corporate and legal structures that are unfit for the technological develop-
ments of platforms while risking jobs. This rationale can be seen in places
like the US, Spain, Argentina, Chile and Colombia.

In 2020, a judge in California, US, ordered Uber and Lyft to reclassify
their self-employed workers as employees.*® In response, the platforms
threatened to suspend their services, risking thousands of jobs. The Court of
Appeals granted a reprieve, allowing the platforms to operate as the Court
of Appeals assessed the arguments. Uber declared ‘[w]e are glad that the
Court of Appeal recognized the important questions raised in this case, and
that access to these critical services won’t be cut off while we continue to
advocate for drivers’ ability to work with the freedom they want’* In the
same year, the same platforms backed and won a citizens’ legislative initia-
tive colloquially termed Proposition 22, aiming to legally classify transport

3FairWork foundation: https:/fair.work/en/fw/homepage/; Schor (n.22); V. De Stefano
and others, ‘Platform Work and the Employment Relationship’ (2021) ILO Working Paper
27 (Geneva: ILO) 1; International Lawyers Assisting Workers Network, ‘Taken for a Ride:
Litigating the Digital Platform Model’ (2021), Issue Brief, March <https://www.ilawnetwork.
com/wp-content/uploads/2021/03/Issue-Brief-TAKEN-FOR-A-RIDE-English.pdf> accessed
25 August 2025; A. Bogg, ‘Taken for a Ride: Workers in the Gig Economy’ (2019) 135 Law
Quarterly Review 219; A. Bogg, ‘Taken for a Ride, Again: Deliveroo Riders in the Supreme
Court’ (Oxford Human Rights Hub, 2023) <https://ohrh.law.ox.ac.uk/taken-for-a-ride-again-
deliveroo-riders-in-the-supreme-court/> accessed 7 April 2025.

#International Labour Organization, ‘Realizing Decent Work in the Platform Economy’
n.l).
( 33)A. Abrankian, ‘The Drivers’ Gig’ (Fordham Journal of Corporate & Financial Law,2020)
<https://mews.law.fordham.edu/jcfl/2020/10/25/the-drivers-gig/> accessed 16 December 2024.

K. Conger, ‘Uber and Lyft Get Reprieve After Threatening to Shut Down’ (The New York
Times, 2020) <https://www.nytimes.com/2020/08/20/technology/uber-lyft-california-shutdown.
html> accessed 16 January 2025.
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https://www.nytimes.com/2020/08/20/technology/uber-lyft-california-shutdown.html
https://www.nytimes.com/2020/08/20/technology/uber-lyft-california-shutdown.html
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and delivery platform workers as self-employed, effectively preventing plat-
form workers from being classified as employees and spending about 200
million USD in the process.® In Spain, the Ley Rider establishes a legal
presumption in favour of considering delivery platform workers as employ-
ees to access labour laws.* The Associations of On-Demand Platforms crit-
icised that the Ley Rider forces platform workers to become employees,
negatively impacting their freedom of choice and Spanish’s digital economy,
affecting basic principles of free enterprise and industrial property, risking
a sector that contributes 700 million Euros to the country and the loss of
23,000 jobs for platform workers.*’

Similar arguments using freedom as non-interference to oppose the
incorporation of platform workers within labour law can be found in Latin
American countries.® In Colombia, Uber threatened to leave the country
when the Colombian government tried to regulate its activity in 2020, accus-
ing an attack on freedom of choice for platform workers and technological
progress.* In 2021, Rappi, a Colombian food delivery platform, was fined
in Argentina for misclassifying employees as self-employed. Rappi argued
that the 1974 Argentinian Employment Law is an outdated law that does
not take into account the freedom of choice that platform workers can enjoy
and value, thanks to technological changes brought by platforms.*’ In 2025,

K. Conger, ‘Uber and Lyft Drivers in California Will Remain Contractors’ (The New York
Times, 2020) <https://www.nytimes.com/2020/11/04/technology/california-uber-lyft-prop-22.

html> accessed 16 January 2025.
%‘Real Decreto-Ley 9/2021, de 11 de Mayo, Por El Que Se Modifica El Texto Refundido

de La Ley Del Estatuto de Los Trabajadores, Aprobado Por El Real Decreto Legislativo
2/2015, de 23 de Octubre, Para Garantizar Los Derechos Laborales de Las Personas Dedicadas
al reparto en el ambito de las plataformas digitales’ <https://www.boe.es/buscar/doc.
php?id=BOE-A-2021-7840> accessed 17 January 2025.

R. Solsona, ‘Las Plataformas de “Food Delivery” Critican El Acuerdo Para Laboralizar
“Forzosamente” a Los Repartidores’ (Europa Press, 2021) <https://www.europapress.es/econo-
mia/laboral-00346/noticia-plataformas-food-delivery-critican-acuerdo-laboralizar-forzosa-
mente-repartidores-20210311085053.html> accessed 18 January 2025.

#P. Miguez and N. Diana Menendez, ‘Platform Workers in Latin America: Transnational
Logics and Regional Resistances?’ (2021) 33 Tempo Social: Revista de Sociologia da USP 231.

¥F. Morales Sierra, ‘La Estrategia Que Le Dio La Estocada Final a Uber’ (El Espectador,
2020) <https://www.elespectador.com/judicial/la-estrategia-que-le-dio-la-estocada-final-a-
uber-article-900106/> accessed 19 January 2025.

“R. Clarin, ‘El Gobierno de La Provincia Multé a Rappi Por Mds de $ 16 Millones y La
Justicia Le Dio La Razén’ (El Clarin, 2021) <https://www.clarin.com/economia/gobier-
no-provincia-multo-rappi-16-millones-justicia-dio-razon_0_ELDc2XLYv.html?srsltid=Afm-
BOoqSUwy6X7n2jyPUCT00XXOecG43s5NmOtsgkJk63i90_xo_HTsO#google_vignette>
accessed 20 January 2025.
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platforms like Uber, Cabify and DiDi questioned the recent Chilean legis-
lative initiative that regulates platform work by arguing it overregulates the
sector, harming the freedom of choice platform workers enjoy.*!

The following sections will examine the Advisory Opinion and the recent
Chilean reform on platform work as case studies where platforms use free-
dom as non-interference and its implications to exclude platform workers
from accessing collective labour rights.

3. THEADVISORY OPINION 0C-27/21

One of the main goals of the Inter-American Court of Human Rights (the
Court) is to interpret the American Convention on Human Rights ‘Pact of
San Jose, Costa Rica’ (American Convention) —a key Human Rights instru-
ment in the functioning of the Inter-American Human Rights System.** The
interpretation of the American Convention by the Court supports Member
States and the Organization of American States (OAS) to fulfil their interna-
tional obligations and define and develop public policies around the human
rights enshrined.* Advisory opinions are one way the Court achieves such
an interpretive role, influencing Member States despite not being legally
binding under Article 64 of the American Convention, refining the legal
contours of international human rights norms.*

Against this background, upon request by the Inter-American
Commission on Human Rights (the Commission), the Court issued the
Advisory Opinion OC-27/21 on the ‘Right to freedom of association, right

“1G. Acevedo, ‘Apps de Movilidad Recurriran a La Contraloria Para Evitar La Entrada En
Vigencia de La Llamada Ley Uber’ Diario El Mercurio de Santiago. 18 January 2025; S. Dote,
““Ley Uber” En Chile: Desde Cudndo Funcionarda y Qué Impacto Tendra En El Precio de
Las Aplicaciones’ (El Pais, 2024) <https://elpais.com/chile/2024-01-15/ley-uber-en-chile-desde-
cuando-funcionara-y-que-impacto-tendra-en-el-precio-de-las-aplicaciones.html> accessed 21
January 2025.

“L. Shaver, ‘The Inter-American Human Rights System: An Effective Institution for

Regional Rights Protection?’ (2010) 9 Washington University Global Studies Law Review 639.
$Corte Interamericana de Derechos Humanos, ‘Opinion Consultiva OC-28/21, Sobre La

Figura de La Reeleccion Presidencial Indefinida En Sistemas Presidenciales En El Contexto

Del Sistema Interamericano de Derechos Humanos’ para 24.
#“J. M. Pasqualucci, The Practice and Procedure of the Inter-American Court of Human

Rights, 2nd edn (Cambridge: Cambridge University Press, 2012) part I; W. Arévalo Ramirez
and A. Rousset Siri, ‘Compliance with Advisory Opinions in the Inter-American Human
Rights System’ (2023) 117 AJIL Unbound 298.
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to collective bargaining and right to Strike, and their relation to other rights,
with a gender perspective’®

The Advisory Opinion refines the intimate relationship between free-
dom of association, collective bargaining and the right to strike by recalling
regional and international labour standards. Freedom of association, collec-
tive bargaining and strike are treated as separate, but interrelated rights.*
In addition, collective bargaining is deemed essential to freedom of asso-
ciation because it enshrines the means by which workers can defend and
promote their interests.*” This approach is aligned (and brought in by the
Court) with the developments of the International Labour Organization’s
(ILO) Committee on Freedom of Association:

1232. The right to bargain freely with employers with respect to conditions of
work constitutes an essential element in freedom of association, and trade unions
should have the right, through collective bargaining or other lawful means, to seek
to improve the living and working conditions of those whom the trade unions rep-
resent. The public authorities should refrain from any interference which would
restrict this right or impede the lawful exercise thereof ...

1233. The preliminary work for the adoption of Convention No. 87 clearly
indicates that “one of the main objects of the guarantee of freedom of associa-
tion is to enable employers and workers to combine to form organizations inde-
pendent of the public authorities and capable of determining wages and other
conditions of employment by means of freely concluded collective agreements”
(Freedom of Association and Industrial Relations, Report VII, International
Labour Conference, 30th Session, Geneva, 1947 p 52)*

The Advisory Opinion also acknowledges that the right to collective bar-
gaining is also present in the 1944 Declaration of Philadelphia and the ILO

“Inter-American Court of Human Rights, ‘Advisory Opinion OC-27/21, Requested by the
Inter-American Commission on Human Rights, Rights to Freedom of Association, Right
to Collective Bargaining and Right to Strike, and Their Relation to Other Rights, with a
Gender Perspective’; M. Morales Antoniazzi and J. Lobato, ‘Un Paso Al Frente: La Huelga
Como Derecho Humano En El Sistema Interamericano De Derechos Humanos’ in A. von
Bogdandy and others (eds), La dimension laboral del constitucionalismo transformador en
América Latina. Construccion de un Ius Commune (Ediciones Uniandes/Max Planck Institute/
Deutsche Forschungsgemeinschaft, 2024).

“Inter-American Court of Human Rights, ‘Advisory Opinion OC/27-21, Requested by the
Inter-American Commission on Human Rights, Rights to Freedom of Association, Right to
Collective Bargaining and Right to Strike, and Their Relation to Other Rights, with a Gender
Perspective’ (n.45),73.

47Tbid. para 91.

“International Labour Office, ‘Freedom of Association, Compilation of Decisions of the
Committee on Freedom of Association’ (Geneva, 2018), 1232-3.
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Covenants 98 and 154, and ILO Recommendation 91. In addition, freedom
of association and the effective recognition of the right to collective bargain-
ing are also present in the 1998 ILO Declaration on Fundamental Principles
and Rights at Work.*

Concerning the right to strike, the Advisory Opinion has acknowledged it
as a fundamental human right of workers as stated under Article 45(c) of the
OAS Charter (workers’ right to strike) and Article 27 of the Inter-American
Charter of Social Guarantees (workers have the right to strike).*® Using
Atrticle 8(b) of the Protocol of San Salvador and 8(1)(d) of the International
Covenant on Economic, Social and Cultural Rights (ICESCR), the Court
has also made explicit that the right to strike can be exercised separately
from trade unions as workers can ‘avail themselves of it even outside of
their organizations’*

In addition, the Court recognises that, even though the right to strike is
not expressly recognised by ILO conventions, it does recognise the work
of the Committee on Freedom of Association in placing the right to strike
as ‘an intrinsic corollary to the right to organize protected by Convention
No. 8772 to correct injustices in workers’ interest. Importantly, the Court
also recognises the right to strike is now a general principle of international
law, given its ample recognition of national Constitutions and laws of OAS
Member States.*

Against this background, the Advisory Opinion recognises that all per-
sons have the right to freely associate, including for labour reasons, and that
‘... public authorities may not intervene to restrain or impede the exercise
of this right ...”>* and stresses the critical role of trade unionism in address-
ing the power imbalance between employees and employers. Citing the
Special Rapporteur on the rights to freedom of peaceful assembly and of
association, the Court highlights the importance and the interconnection
between freedom of association, collective bargaining and strike to correct
abuses of power around issues like fair wages, work conditions and access
to collective voice.”

“Inter-American Court of Human Rights, ‘Advisory Opinion OC/27-21, Requested by the
Inter-American Commission on Human Rights, Rights to Freedom of Association, Right to
Collective Bargaining and Right to Strike, and Their Relation to Other Rights, with a Gender
Perspective’ (n.45) para 88.

¥Tbid. para 95.

Sbid.

2]bid. para 96.

31bid. para 97.

>Ibid. para 121.

3Tbid. para 124.
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The Court acknowledges the significance of freedom of association, col-
lective bargaining and strike to correct power imbalances. The Court has
made clear freedom to organise aims to protect the weak party and that
trade unionism arises when workers need to take collective action to defend
their interest.® Against this background, any kind of restriction to collective
bargaining must be as narrow as possible. The Court cited the Committee on
Freedom of Association in this regard:

... statutory limitations on collective bargaining dare not consistent with the prin-
ciples of freedom of association, and in the long term, could only prove harmful
and destabilize labour relations, as it deprives workers of a fundamental right and
means of furthering and defending their economic and social interests.*’

Concerning platform work, the Advisory Opinion recognises it as a major
shift in ‘the way of working’*® Citing ILO developments, the Court has rec-
ognised that one of the main issues around platform work is determining
the employment status of platform workers. The Court makes an explicit
reference to Member States’ obligation of updating laws and, in general,
taking the necessary measures to tackle disguised employment as recalled
by ILO Recommendation 198.% To achieve this goal, the Court stresses to
Member States that labour regulations must be ‘consistent with standards
that hold labor rights as universal and inalienable, ensuring decent, dignified
work’® Particular attention is paid to contractual relations that hide true
legal status, especially when the employer treats their workers as other than
employees, depriving workers, like platform workers, access to key labour
rights. In concrete, the Advisory Opinion ask Member States to:

... adopt measures designed to (a) grant legal status to workers as employees if
this is what they are, so they have access to labor rights to which they are entitled
under domestic law; and therefore, (b) recognise rights to freedom of association,
collective bargaining and the right to strike. It is worth mentioning, in this regard,
that labor rights are universal, and they apply to all persons in all countries as
provided in labor agreements.®!

The Court calls on Member States to adjust their labour laws to adapt
to the challenges of platform work, embracing a broad understanding of

56Tbid.

7Ibid. para 131.
*Ibid. para 212.
¥1bid. para 208.
Tbid. para 209.
®Ibid. para 209.
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collective labour rights. They should be for everyone, not only for people
meeting employment status. In turn, the ILO has been clear that atypical
workers like platform workers, regardless of their legal classification, should
enjoy fundamental rights at work such as freedom of association and col-
lective bargaining. The ILO Committee of Experts on the Application of
Conventions and Recommendations (CEACR) has argued that the right to
organise is independent of employment status and that the right to strike is
an intrinsic corollary to the right to organise under key ILO Convention 87
supporting an expansive approach of collective labour rights regardless of
employment status.®

In practice, the Court seems to circumscribe the broad understanding of
collective labour rights outlined above to a duty of Member States to find
the ‘real relationship’ between platform workers and platforms. Once such a
‘real relationship’ is found under domestic law, workers could access labour
rights, including freedom of association, collective bargaining and strike.*
The Advisory Opinion seems to be asking Member States to update, refine
and focus on the reality of the relationship between platform workers and
their platforms.

The following section shows how Chile (a Member State of the Inter-
American System and thus influenced by the Advisory Opinion) has
recently tried to address the exclusion of platform workers from accessing
key labour rights through legislation by updating, expanding and refining
who is an employee in the platform work context. However, I argue that
the binary divide is still an exclusionary device for platform workers, not
because legislation does not follow the Advisory Opinion, but because the
binary divide is built on freedom as non-interference, flagging the need to
look for an alternative idea of freedom.

®International Labour Office, ‘Application of International Labour Standards 2014 (I)’
(International Labour Conference, 103rd session, 2014); International Labour Office, ‘Freedom
of Association. Compilation of decisions of the Committee on Freedom of Association’ 6th edn

(Geneva, 2018) para 754.

%T. Novitz, ‘Collective Labour Rights for Working People’ in S. Paul, S. McCrystal and E.
McGaughey (eds), The Cambridge Handbook of Labor in Competition Law (Cambridge:
Cambridge University Press, 2022).

*Inter-American Court of Human Rights, ‘Advisory Opinion OC/27-21, Requested by the
Inter-American Commission on Human Rights, Rights to Freedom of Association, Right to
Collective Bargaining and Right to Strike, and Their Relation to Other Rights, with a Gender
Perspective’ (n.45) para 209.
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4. THE CHILEAN REFORM ON PLATFORM WORK

Labour relations in Chile are chiefly governed by the Chilean Constitution
and the Cédigo del Trabajo (Labour Law Code, CdT). Article 3 of the CdT
stipulates that an employee® is a physical person who provides personal ser-
vices under subordination or dependence according to a contract of work.
In turn, the same Article states that a self-employed is someone providing
services but does not depend on an employer and has no employees. In turn,
Article 7 of the CdT says that an individual contract of work is a conven-
tion under which the employer and the employee acquire reciprocal obliga-
tions to provide personal services under dependency and subordination in
exchange for remuneration. Article 8 establishes a legal presumption that
a contract is an employment contract if the services are provided as under
Atrticle 7 In addition, Article 8 CdT makes clear labour law does not apply
to the self-employed unless expressly stated otherwise.

In this context, determining employment status in Chile is central for
platform workers to access labour rights.%® Only employees have access to
most labour rights such as holidays, paternity and maternity leave, mini-
mum wages or working time limits,*” and any expansion of labour rights to
self-employed platform workers must be the result of legislation.

The specificities around determining employment status revolve around
employees satisfying tests to determine subordination or dependence.®®
The Direccién del Trabajo (Labour Directorate, DT) plays a key role in
this regard. The DT is the administrative body in charge of enforcing and

%Contrary to the UK, there is no distinction between employees, workers or self-employed
in Chile. Unless specific laws state otherwise, the only distinction is between employees and
self-employed.

], L. Ugarte Cataldo, ‘La Subordinacion Juridica y Los Desafios Del Nuevo Mundo Del

Trabajo’ (2005) 11 Gaceta Laboral 23.

S. Gamonal, Derecho Individual Del Trabajo: Doctrinal, Materiales y Casos (Santiago de
Chile: Der, 2021).

%Chilean notions of subordination or dependence concern the employer’s power to give
orders and organise production, and the worker’s obligation to obey. However, despite the
centrality of such terms in understanding the boundaries of labour law, their contours remain
unclear. In practice, it has been up to the Direccion del Trabajo to refine such contours. See J.
Francisco Castro C,‘La Subordinacién y Dependencia y El Suministro de Trabajadores’ (2008)
<https://www.dt.gob.cl/portal/1629/articles-96456_recurso_1.pdt#:~:text=Macchiavellodefine-
lasubordinaciénodependencia como,sélo incorpore su accion a las tareas> accessed 27 January
2025. The discussion on the contours of subordination or dependence should not be alien to a
reader familiar with UK Labour Law. See S. Deakin and others, Deakin and Morris’ Labour
Law, 7th edn (Oxford: Hart Publishing, 2021) Ch 2; D. Cabrelli, Employment Law in Context,
4th edn (Oxford: Oxford University Press, 2020) Ch 3.
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interpreting labour laws in line with judicial developments. The DT is run by
the Director Nacional (National Director), chosen by the President of the
Republic through the Ministry of Labour. Thus, DT’s interpretive tone will
depend on who governs, a feature that has been criticised for its potential to
hamper the consistent interpretation of labour laws.*

The DT has made clear that an employment relationship must show
. continuity of services at the workplace, work schedules, supervision
in the performance of duties, following employers’ instructions, etc.”” In
determining employee status, it seems the DT relies on freedom as non-
interference: labour laws are for employees who cannot make key choices
at work, at least compared with typical workers. Instead, the self-employed
do not have access to most labour laws because they can make many key
choices at work. The rationale for this distinction becomes apparent when
looking at the trajectory of the administrative jurisprudence on this matter:
most cases brought before the DT refer to managers, majority shareholders,
legal representatives or liberal professionals claiming they are employees.
These categories of workers usually have the chance of making more key
choices at work compared to typical workers.”

An apparent exception to the marked binary divide between employees
and self-employed exhibited by the CdT and the DT is access to freedom
of association and collective bargaining. According to Article 216 CdT, self-
employed workers also have access to form and join trade unions. According
to the DT, this means there can be trade unions with only employees, mixed,
or only self-employed workers.”> However, the self-employed would only
have access to voluntary and unregulated forms of collective bargaining
under Article 314 CdT (Title I of Book IV of the CdT), which means it is
voluntary for employers and trade unions to negotiate under such rules,

3

“C. F. Rosado Marzan, ‘El Bajo Vientre Del Jaguar: La Fiscalizaciéon y La Ausencia de
Autotutela En El Derecho Laboral Chileno (The Jaguar’s Underbelly: Labor Inspection and
Workers’ Organization in Chile)’ (2014) 2 Revista de Derecho Laboral y Seguridad Social 13;
C. F. Rosado Marzan, ‘Of Labor Inspectors and Judges: Chilean Labor Law Enforcement After
Pinochet (and What the United States Can Do to Help)’ (2010) 54 Saint Louis University Law
Journal 497

“Direccién Del Trabajo, ‘ORD. N°1493" <https://www.dt.gob.cl/legislacion/1624/w3-arti-
cle-125352.html> accessed 10 March 2025.

"ISee Direccién del Trabajo, ‘vinculo de subordinacién y dependencia’ <https://www.dt.gob.

cl/legislacion/1624/w3-propertyvalue-154158.html> accessed 10 March 2025.
"Direccién Del Trabajo, ‘Dictamen 1831/39 “Trabajadores de Plataformas Digitales de

Servicios™ <https://www.dt.gob.cl/legislacion/1624/articles-122851_recurso_pdf.pdf> accessed
11 March 2025, pp 35-36.
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undermining social dialogue. In addition, self-employed workers would not
have access to the right to strike, as the right to strike is circumscribed to
another and heavily regulated collective bargaining process included within
Title IV, Book 1V, of the CdT, which seems to be reserved for employees and
not self-employed. Such exclusion has had an impact on platform workers’
access to key labour rights, such as collective labour rights to contest the
power of platforms.”

Against this background, and in a context of increasing awareness of plat-
form workers’ problems of exclusion from accessing key labour rights,™ the
Chilean Parliament discussed a reform. In September 2022, the Parliament
and the Government passed Law 21.431 (the Platform Work Reform). The
Platform Work Reform introduced changes to the CdT to expand access to
some labour rights for offline platform workers”™ with particular emphasis
on food delivery and transport platform work.”

The Platform Work Reform envisages specific and common rules for
employed and self-employed platform workers. For employed platform
workers, the new Article 152 Quater S CdT adds minimum elements the
contract of work must contain in addition to mandatory rules for all con-
tracts of work stipulated under Article 10 CdT. Examples of such additions
are the determination of the nature of the platform work and their condi-
tions, how personal data is treated, how remuneration is calculated, a chan-
nel to raise complaints, the geographical area of services and how to contact
the platform, as well as an extensive regulation of working time. The new
Article 152 Quater T CdT also establishes a specific duty to protect platform
workers that stems from the general duty for employers to protect their
workers.

For self-employed platform workers, the new Articles 152 Quater X-Z,
and Quinquies A, B CdT regulate minimum work conditions. The most

R. Palomo Vélez and others, ‘El Debate Sobre La Laboralidad Del Trabajo Via Plataformas
Digitales En Chile y Algunos Problemas Conexos’ (2022) 1 Revista Latinoamericana de
Derecho Social 59.

"International Labour Organization, ‘World Employment and Social Outlook: The Role
of Digital Labour Platforms in Transforming the World of Work’ (n.2); for a more recent
account of normative developments and analysis, see L. Bishop and others, ‘Labour Rights
in the Digital Economy: A First Look at the CBR Platform Work Index’ (2025) 6 Digit Data
Commentary, Digital Futures at Work Research Centre. <https://digit-research.org/data_com-
mentaries/labour-rights-in-the-digital-economy> accessed 23 August 2025.

On the difference between online and offline platform work, see F. Schmidt, ‘Digital
Labour Markets in the Platform Economy’ (2017) <http://library.fes.de/pdf-files/wiso/13164.

pdf> accessed 11 March 2025.
*See new Art 152 Quater Q. a) CdT, which defines a platform undertaking.
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significant changes include the obligation for platforms to clearly identify
itself and the signing platform worker, explain how tariffs are calculated
and how disconnection from the platform operates. In addition, platforms
must inform self-employed platform workers how to access social security,
how self-employed platform workers and customers are connected, the geo-
graphical place where services are provided, how personal data is treated
and the maximum and minimum times of connection to the platform. Lastly,
employers must also inform self-employed platform workers of the legal
address of the platform, a complaints channel, how the contract can be ter-
minated, fundamental human rights for self-employed platform workers
and other particular agreements between the parties.

For employed and self-employed platform workers, the new Article
Quinquies letters C-G CdT establish several obligations for platforms, such
as ensuring their platform workers have access to work-related information
such as the area where services are performed, treatment and portability of
personal data, health and safety training and protection materials, how legal
compensation would be calculated and the respect of the principle of no
discrimination at work.

In addition, the new Article 152 Quinquies H CdT ensures access to col-
lective labour rights in the terms of Article 216 CdT. This means platform
workers can form dependent or independent trade unions depending on
whether there is an employer. However, the Platform Work Reform repeats
the exclusion observed under Article 314 CdT discussed above.” It seems
only employed platform workers, not self-employed platform workers, can
force the employing platform to engage in collective bargaining and con-
sequently exercise the right to strike within Title IV, Book 1V, of the CdT.
Self-employed platform workers can only ask the platform to agree to the
voluntary collective bargaining formula under Article 314 CdT, severely
curtailing their access to the right to strike. The importance of platform
workers to be considered as employees to access key collective labour rights
to challenge platforms’ decisions remains central.

The Chilean Platform Work Reform is a missed opportunity to ensure
platform workers can access collective labour rights to challenge platforms’
decisions. The Platform Work Reform updates, refines and focuses on the
reality of the work relationship around platform work in the terms outlined
by the Advisory Opinion. However, it does not address the problems of using
freedom as non-interference to build the binary divide between employees

7’See pp 15-16.
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and self-employed, as outlined in the first section of this contribution. Like
the CdT and DT developments, it seems the Platform Work Reform keeps
relying on freedom as non-interference to determine the limits of the binary
divide between employees and self-employed.

The main consequence of using freedom as non-interference to under-
pin the binary divide in the Platform Work Reform is the exclusion of self-
employed platform workers from accessing key labour rights, such as
collective labour rights. The Platform Work Reform creates different levels
of protection for employed and self-employed platform workers. Employed
platform workers enjoy most labour rights of the CdT, just like a typical
employee, plus the specific rights outlined above. On the contrary, self-
employed platform workers only enjoy the specific rights enshrined within
the Platform Work Reform for their category. Again, such distinction is
based on the binary divide, which in turn depends on how much freedom
as non-interference platform workers enjoy at work, creating incentives for
platforms to give extra freedom of choice for platform workers. Too much
freedom as non-interference means pushing platform workers outside the
boundaries of labour law and thus preventing the exercise of key labour
rights to contest platforms’ decisions, such as collective labour rights.

In turn, the DT has interpreted the Platform Work Reform by making
continuous reference to ILO standards and specific endeavours, such as
the Decent Work Agenda, acknowledging what the Advisory Opinion has
observed: the role technology has in shaping new ways of production and
impacting work, such as platform work.” However, the DT does not depart
from using freedom as non-interference to build the binary divide between
employed and self-employed platform workers. For the DT, an employed
platform worker (as opposed to a self-employed platform worker) is
closely connected to the provision of personal services, subordination and
dependence, and the discharge of risks to the employer as stated under
Article 7 CdT.” This interpretation is consistent with using freedom as non-
interference to understand who is an employee in Chilean labour law out-
lined above: a person that does not enjoy too much freedom of choice, at
least compared with a typical employee.®

Direccion Del Trabajo, ‘Dictamen 1831/39 “Trabajadores de Plataformas Digitales de
Servicios™” (n.72), 3—4.

“Ibid. pp 5-11.

9Tbid. See also Direccién del Trabajo, ‘ORD. N°1493’ (n.70).
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Despite its clear reliance on freedom as non-interference to draw the
binary divide between employees and self-employed, the DT interpreted
the Platform Work Reform to expand access to labour rights for platform
workers regardless of their employment status in three ways. First, the
DT reinforced the legal mandate that they have the power to inspect and
enforce the labour rights granted to all platform workers covered by the
Platform Work Reform regardless of employment status.®! Second, follow-
ing ILO’s Employment Relationship Recommendation (Recommendation
198),% the DT tried to adapt the idea of subordination and dependency to
the platform work context, aiming to identify new elements that would help
to identify who is an employee by focusing on who gives the orders. For
instance, the DT now looks at who mediates consumer demand, notifies
platform workers, determines the tasks to be carried out, the fares, or where
and when to perform them.® Third, the DT has signalled that the Platform
Work Reform expands access to some labour rights for platform workers
and ensures access to minimum labour rights for self-employed platform
workers, arguably including access to collective labour rights.* However,
the language the DT uses is unclear. Any developments on this third option
would depend on the analysis of a concrete case.

Regardless of the limited expansive range of DT’s interpretation of the
Platform Work Reform, Uber challenged the DT’s interpretation.® Uber
accused the DT used ‘Marxist theory’ to create a parallel administrative
interpretation of the Platform Work Reform that curtails the freedom
platform workers have to choose key working conditions by eroding the
binary divide between employees and self-employed that the Parliament
chose to build the Platform Work Reform.’ Uber argued that the DT’s

81Direccion Del Trabajo, ‘Dictamen 1831/39 “Trabajadores de Plataformas Digitales de

Servicios™ (n.72),2-3.
®International Labour Organization, Employment Relationship Recommendation, 2006

No 198).
( 83Dirf:‘:)ccién Del Trabajo, ‘Dictamen 1831/39 “Trabajadores de Plataformas Digitales de
Servicios™ (n.72), 11.

#]bid.

% Uber Portier Chile SPA/DT (ACUM.CON 145649-2022'Y 145375-22):23-05-2023 ((CIVIL)
APELACION PROTECCION), Rol N° 68658-2023; Uber Portier Chile SPA/DT (ACUM.

CON 145649-2022Y 145375-22): 04-04-2023 (-), Rol N° 145648-2022.
L. Cardenas, ‘Uber acusa a la Direccion del Trabajo de usar articulo de “teoria marxista”

de socidlogo italiano en polémico dictamen contra aplicaciones méviles’ (2023) <https://www.
latercera.com/pulso-pm/noticia/uber-acusa-a-la-direccion-del-trabajo-de-usar-articulo-de-te-
oria-marxista-de-sociologo-italiano-en-polemico-dictamen-contra-aplicaciones-moviles/
6PRTQOANKFHIIMYZZIOZREXPLY/> accessed 24 March 2025.
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interpretation risks more than 120,000 Uber drivers’ jobs by forcing the
inclusion of Uber drivers as employees, making the operation of Uber unvia-
ble.®” Unfortunately for the US company, the Chilean Supreme Court found
the DT did not overstretch in interpreting the Platform Work Reform.®
Still, as discussed in the first section of this contribution, the Uber strategy
here shows how platforms use freedom as non-interference to prevent plat-
form workers from accessing key labour laws to challenge their decisions.

The Platform Work Reform shows a limited path to address the exclu-
sion of platform workers from accessing key labour rights, such as collective
labour rights, despite its apparent alignment with the Advisory Opinion’s
approach outlined in the previous section. Chile, through reforming the CdT
and the work of the DT, has updated, refined and focused on the reality of
the work relationship to update the operation of the binary divide between
employees and self-employed in the platform work context. However, this
approach still leaves many platform workers outside labour law.

5. AN ALTERNATIVE IDEA OF FREEDOM FOR PLATFORM WORKERS: FREEDOM AS
NON-DOMINATION

The problems of exclusion from labour law for platform workers emerge
when trying to access labour rights through meeting employee status. Let’s
look at the Chilean case. It is true that platform workers’ choices, for exam-
ple, to choose schedules, are not interfered with by platforms. However, such
freedom of choice will likely be seen as indicia of self-employment by the
DT. After all, labour laws are for workers who cannot make key choices at
work, such as choosing schedules. Looking at DT’s jurisprudence discussed
above,® platform workers enjoying such a degree of freedom of choice

87L. Cardenas, ‘Uber arremete contra Direccién del Trabajo por dictamen: “Amenaza via-
bilidad de las plataformas tecnoldgicas™ (2022) <https://www.latercera.com/nacional/noticia/
uber-arremete-contra-direccion-del-trabajopordictamenamenazaviabilidaddelasplataformas-
tecnologicas/7IQV2YV3QRF75N636EO7SAPIW4/#> accessed 24 March 2025.

%See Uber Portier Chile SPA/DT (ACUM.CON 145649-2022 Y 145375-22): 23-05-
2023 ((CIVIL) APELACION PROTECCION), Rol N° 68658-2023; S. Aravena, ‘Corte
Suprema confirma facultades interpretativas de la DT tras dictamen sobre conduc-
tores de Apps’ (2024) <https://www.latercera.com/pulso/noticia/corte-suprema-con-
firma-facultades-interpretativas-de-la-dt-tras-dictamen-sobre-conductores-de-apps/
GWE3LKZFWRBOJGKSOBDXHGONT71/#> Accessed 25 March 2025.

¥See s 3,p 16-17
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should be equated to legal representatives or liberal professionals, and thus,
there is no need for them to access labour rights.

Such a way to exclude platform workers could be curbed through an
expansive interpretive approach by the Courts or the DT. As discussed in
the previous section, the Courts or the DT could embrace fresh indicia of
subordination and dependence and ensure everyone’s access to key collec-
tive labour rights. For example, the DT could consider that the freedom
to choose schedules for platform workers should be contrasted with who
designs and manages the platform, how tasks are allocated, who disciplines
platform workers or clarify that employed and self-employed platform
workers have access to collective labour rights, including the right to strike.

However, such an expansive interpretive approach is uncertain for sev-
eral reasons. First, each case will be discussed separately as each platform
is different, risking the dispersion of judgments, an issue already observed
in Chile and elsewhere. Some platform workers will be deemed employees
and others self-employed based on similar or new indicia.” Second, such an
approach leaves the power of platforms untouched. As discussed through-
out this contribution, platforms hold the unilateral power to grant extra
freedom of choice for platform workers. Suppose the indicia to determine
employment status for platform workers is to be adapted. In that case, there
is no guarantee that all platform workers needing labour law will fall into
it, because platforms hold the unilateral power to change the contractual or
other work conditions to circumvent a new standard. The Deliveroo case
and the use (and abuse) of substitution clauses to circumvent employment
status in the UK is a good example of this.* Third, the expansive access
to key collective labour rights must be delimited to platform workers who
need those rights, but how to determine who needs it beyond the binary
divide between employees and self-employed?®?

In this regard, an alternative idea of freedom to freedom as non-
interference, known as freedom as non-domination, as advocated by scholars
such as Philip Petit and others,” would be suitable to prevent the exclusion of
platform workers from key labour rights, such as collective labour rights.

“International Labour Organization, ‘World Employment and Social Outlook: The Role of
Digital Labour Platforms in Transforming the World of Work’ (n.2) Ch 5.

' A. Bogg ‘Taken for a Ride: Workers in the Gig Economy’ (n.31); A. Bogg, ‘Taken for a Ride,
Again: Deliveroo Riders in the Supreme Court’ (n.31).

“Further debate on international developments on ensuring access to collective bargain-
ing and action to working people (including employee and self-employed) can be found in T.
Novitz, ‘Collective Labour Rights for Working People’ (n.63).

SSee fns 4,9.
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Contrary to freedom as non-interference, freedom as non-domination
holds that a person is free not because their choices are not being interfered
with by another. Instead, a person will be free provided there is no domina-
tion or dependence on the arbitrary will of another. In other words, there is
domination not because someone interferes in someone else’s choices, but
because someone holds the capacity to interfere in someone else’s choices.”
Freedom as non-domination does not focus on the actual interference with
people’s choices but on the capacity to do it and the consequences of such
unchecked power.

Looking at platform work, freedom as non-domination does not only
concern whether platform workers’ choices are actually interfered with by
the platforms but whether platform workers have tools to contest the power
of platforms. In other words, it does not matter whether and to what extent
platforms give extra freedom of choice to platform workers or what plat-
form workers do with such additional freedom of choice; what matters is
whether platform workers have the tools to check platforms’ power.

Using freedom as non-domination instead of freedom as non-interference
around access for platform workers to key collective labour rights would be
an excellent starting point to address the problems of exclusion of platform
workers from labour law. As observed in the Chilean case, using freedom
as non-domination instead of freedom as non-interference, the discussion
would not revolve around whether platform workers meet the national defi-
nition of employee or self-employed. In addition, it would not be the task
of the DT —a non-elected technocratic body, to update, refine and adapt
national definitions of who is an employee in the platform work context.
The DT’s role would be to clarify and certify whether platform workers have
access to the tools to challenge platforms’ power, such as collective labour
rights. Suppose platforms have the power to impose their terms without
platform workers’ capacity to challenge such power. In that case, platform
workers should have access to collective labour rights, including the right
to strike, to challenge such power, regardless of their employment status.
Using freedom as non-domination instead of freedom as non-interference
would also complement regional international human rights at work jus-
tifications on expanding access to collective labour rights for the self-
employed. Again, understanding who needs key human rights at work
beyond employment status could be determined by whether working

%Ibid.
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people, like platform workers, enjoy tools, such as collective bargaining and
strike, to challenge the power of employers like platforms.

Lastly, using freedom as non-domination instead of freedom as non-
interference to determine whether platform workers should access key collec-
tive labour rights would make platforms’ use of freedom as non-interference
irrelevant. Using freedom as non-domination, there is no need to assess
whether platform workers’ choices at work have been interfered with or
to interpret platforms’ intentions to grant additional freedom of choice for
platform workers. What would matter is whether platform workers have the
tools to challenge the power of platforms, including the tools to challenge
the grant of extra freedom of choice regardless of the platforms’ intentions.

6. CONCLUSION

This paper has argued that the idea of freedom as non-interference under-
lying the work relation of platform workers plays a key role in their exclu-
sion from accessing key labour rights. Platforms use a mix of technological
managerial breakthroughs, at the technical level, and a narrative based on
freedom as non-interference, at a discursive level, to justify the framing of
platform workers as independent contractors. According to this, the fact that
platform workers have more freedom to choose key work features com-
pared to typical workers is one of the key arguments that platforms mobilise
to contest the employment status of their workers. However, this not only
concerns platform work. This article has shown that a notion of freedom as
non-interference is also central in constructing the binary divide between
employees and self-employed. In the key tests deployed by the courts across
different jurisdictions to determine the existence of an employment rela-
tionship, the levels of freedom of choice that a worker enjoys play a pivotal
role. Therefore, addressing the question of what does freedom mean in the
context of a work relation is central to understanding both contemporary
work dynamics, in general, and addressing the regulatory gap in platform
work, in particular.

Expanding who is a worker using freedom as non-interference might
help bring some platform workers within labour law. However, this paper
has shown that this is a tortuous path. Platforms are likely to retain the
unilateral power to gauge the extra freedom of choice platform workers
need to prevent them from meeting employee status. This is a powerful
tool to circumvent attempts to incorporate platform workers within labour
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law by expanding employee definitions and tests using freedom as non-
interference. The problems of such an approach are visible in the Chilean
case. Using freedom as non-interference to understand the boundaries of
labour law means that there is no problem with platforms having too much
power over platform workers, particularly if they are deemed self-employed.

A notion of freedom as non-domination might help address these short-
comings in ensuring access for all platform workers to collective labour
rights. Freedom as non-domination forces an analysis beyond the question
of whether platform workers’ choices are being interfered with. Freedom
as non-domination also concerns whether platforms enjoy an unchallenged
power, regardless of whether this power is actually exercised or how benefi-
cial the exercise of such power might be for platform workers. All platform
workers should enjoy access to key collective labour rights such as collective
bargaining and strike because they are central tools to address platforms’
domination. Moving away from a notion of freedom as non-interference
towards one anchored in freedom as non-domination when faced with the
question of platform workers’ employment status would ensure an approach
that can fully grasp the complexities of this type of work without neglecting
the power dynamic that is (still) inherent in that work relationship.
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